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(3) By electronic mail, on trans-
mission thereof, and service of a copy 
by another method of service permitted 
in paragraph (c) of this section; 

(4) By facsimile transmission, on 
transmission thereof and receipt of 
electronic confirmation that one or 
more of the addressees for a party has 
successfully received the transmission. 
If the sender receives an electronic 
message that the facsimile trans-
mission to an addressee was not deliv-
erable or is otherwise informed that a 
transmission was unreadable, trans-
mission to that person is not consid-
ered complete. In such an event, the 
sender shall reserve the document in 
accordance with paragraph (e)(1) 
through (e)(4) of this section; or 

(5) When service cannot be effected in 
a manner provided by paragraphs (e)(1) 
to (4) inclusive of this section, in any 
other manner authorized by law. 

(f) Service on the NRC staff. (1) Serv-
ice shall be made upon the NRC staff of 
all papers and documents required to 
be filed with parties and the presiding 
officer in all proceedings, including 
those proceedings where the NRC staff 
informs the presiding officer of its de-
termination not to participate as a 
party. 

(2) If the NRC staff decides not to 
participate as a party in a proceeding, 
it shall, in its notification to the pre-
siding officer and parties of its deter-
mination not to participate, designate 
a person and address for service of pa-
pers and documents. 

§ 2.306 Computation of time. 
In computing any period of time, the 

day of the act, event, or default after 
which the designated period of time be-
gins to run is not included. The last 
day of the period so computed is in-
cluded unless it is a Saturday, Sunday, 
or legal holiday at the place where the 
action or event is to occur, in which 
event the period runs until the end of 
the next day which is neither a Satur-
day, Sunday, nor holiday. Whenever a 
party has the right or is required to do 
some act within a prescribed period 
after the service of a notice or other 
paper upon him or her and the notice 
or paper is served upon by first class 
mail, five (5) days are added to the pre-
scribed period. Two (2) days are added 

to the prescribed period when a docu-
ment is served by express mail or expe-
dited delivery service. No time is added 
when the notice or paper is served in 
person, by courier, electronic mail or 
facsimile transmission. The period al-
lotted for the recipient’s response com-
mences upon confirmation of receipt 
under § 2.305(e)(3) or (4), except that if a 
document is served in person, by cou-
rier, electronic transmission, or fac-
simile, and is received by a party after 
5 p.m., in the recipient’s time zone on 
the date of transmission, the recipi-
ent’s response date is extended by one 
(1) business day. 

§ 2.307 Extension and reduction of 
time limits. 

(a) Except as otherwise provided by 
law, the time fixed or the period of 
time prescribed for an act that is re-
quired or allowed to be done at or with-
in a specified time, may be extended or 
shortened either by the Commission or 
the presiding officer for good cause, or 
by stipulation approved by the Com-
mission or the presiding officer. 

(b) If this part does not prescribe a 
time limit for an action to be taken in 
the proceeding, the Commission or the 
presiding officer may set a time limit 
for the action. 

§ 2.308 Treatment of requests for hear-
ing or petitions for leave to inter-
vene by the Secretary. 

Upon receipt of a request for hearing 
or a petition to intervene, the Sec-
retary will forward the request or peti-
tion and/or proffered contentions and 
any answers and replies either to the 
Commission for a ruling on the request/ 
petition and/or proffered contentions or 
to the Chief Administrative Judge of 
the Atomic Safety and Licensing Board 
Panel for the designation of a presiding 
officer under § 2.313(a) to rule on the 
matter. 

§ 2.309 Hearing requests, petitions to 
intervene, requirements for stand-
ing, and contentions. 

(a) General requirements. Any person 
whose interest may be affected by a 
proceeding and who desires to partici-
pate as a party must file a written re-
quest for hearing or petition for leave 
to intervene and a specification of the 

VerDate Aug<04>2004 11:52 Jan 27, 2005 Jkt 205030 PO 00000 Frm 00045 Fmt 8010 Sfmt 8010 Y:\SGML\205030T.XXX 205030T



46 

10 CFR Ch. I (1–1–05 Edition) § 2.309 

contentions which the person seeks to 
have litigated in the hearing. Except as 
provided in paragraph (e) of this sec-
tion, the Commission, presiding officer 
or the Atomic Safety and Licensing 
Board designated to rule on the request 
for hearing and/or petition for leave to 
intervene will grant the request/peti-
tion if it determines that the re-
questor/petitioner has standing under 
the provisions of paragraph (d) of this 
section and has proposed at least one 
admissible contention that meets the 
requirements of paragraph (f) of this 
section. In ruling on the request for 
hearing/petition to intervene sub-
mitted by petitioners seeking to inter-
vene in the proceeding on the HLW re-
pository, the Commission, the pre-
siding officer or the Atomic Safety and 
Licensing Board shall also consider any 
failure of the petitioner to participate 
as a potential party in the pre-license 
application phase under subpart J of 
this part in addition to the factors in 
paragraph (d) of this section. If a re-
quest for hearing or petition to inter-
vene is filed in response to any notice 
of hearing or opportunity for hearing, 
the applicant/licensee shall be deemed 
to be a party. 

(b) Timing. Unless otherwise pro-
vided by the Commission, the request 
and/or petition and the list of conten-
tions must be filed as follows: 

(1) In proceedings for the direct or in-
direct transfer of control of an NRC li-
cense when the transfer requires prior 
approval of the NRC under the Com-
mission’s regulations, governing stat-
ute, or pursuant to a license condition, 
twenty (20) days from the date of publi-
cation of the notice in the FEDERAL 
REGISTER. 

(2) In proceedings for the initial au-
thorization to construct a high-level 
radioactive waste geologic repository, 
and the initial licensee to receive and 
process high level radioactive waste at 
a geological repository operations 
area, thirty (30) days from the date of 
publication of the notice in the FED-
ERAL REGISTER. 

(3) In proceedings for which a FED-
ERAL REGISTER notice of agency action 
is published (other than a proceeding 
covered by paragraphs (b)(1) or (b)(2) of 
this section), not later than: 

(i) The time specified in any notice of 
hearing or notice of proposed action or 
as provided by the presiding officer or 
the Atomic Safety and Licensing Board 
designated to rule on the request and/ 
or petition, which may not, with the 
exception of a notice provided under 
§ 2.102(d)(3), be less than 60 days from 
the date of publication of the notice in 
the FEDERAL REGISTER; 

(ii) The time provided in § 2.102(d)(3); 
or 

(iii) If no period is specified, sixty 
(60) days from the date of publication 
of the notice. 

(4) In proceedings for which a FED-
ERAL REGISTER notice of agency action 
is not published, not later than the lat-
est of: 

(i) Sixty (60) days after publication of 
notice on the NRC Web site at http:// 
www.nrc.gov/public-involve/major-ac-
tions.html, or 

(ii) Sixty (60) days after the requestor 
receives actual notice of a pending ap-
plication, but not more than sixty (60) 
days after agency action on the appli-
cation. 

(5) For orders issued under § 2.202 the 
time period provided therein. 

(c) Nontimely filings. (1) Nontimely 
requests and/or petitions and conten-
tions will not be entertained absent a 
determination by the Commission, the 
presiding officer or the Atomic Safety 
and Licensing Board designated to rule 
on the request and/or petition and con-
tentions that the request and/or peti-
tion should be granted and/or the con-
tentions should be admitted based upon 
a balancing of the following factors to 
the extent that they apply to the par-
ticular nontimely filing: 

(i) Good cause, if any, for the failure 
to file on time; 

(ii) The nature of the requestor’s/pe-
titioner’s right under the Act to be 
made a party to the proceeding; 

(iii) The nature and extent of the re-
questor’s/petitioner’s property, finan-
cial or other interest in the proceeding; 

(iv) The possible effect of any order 
that may be entered in the proceeding 
on the requestor’s/petitioner’s interest; 

(v) The availability of other means 
whereby the requestor’s/petitioner’s in-
terest will be protected; 
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(vi) The extent to which the reques-
tor’s/petitioner’s interests will be rep-
resented by existing parties; 

(vii) The extent to which the reques-
tor’s/petitioner’s participation will 
broaden the issues or delay the pro-
ceeding; and 

(viii) The extent to which the reques-
tor’s/petitioner’s participation may 
reasonably be expected to assist in de-
veloping a sound record. 

(2) The requestor/petitioner shall ad-
dress the factors in paragraphs (c)(1)(i) 
through (c)(1)(viii) of this section in its 
nontimely filing. 

(d) Standing. (1) General require-
ments. A request for hearing or peti-
tion for leave to intervene must state: 

(i) The name, address and telephone 
number of the requestor or petitioner; 

(ii) The nature of the requestor’s/pe-
titioner’s right under the Act to be 
made a party to the proceeding; 

(iii) The nature and extent of the re-
questor’s/petitioner’s property, finan-
cial or other interest in the proceeding; 
and 

(iv) The possible effect of any deci-
sion or order that may be issued in the 
proceeding on the requestor’s/peti-
tioner’s interest. 

(2) State, local governmental body, 
and affected, Federally-recognized In-
dian Tribe. (i) A State, local govern-
mental body (county, municipality or 
other subdivision), and any affected 
Federally-recognized Indian Tribe that 
desires to participate as a party in the 
proceeding shall submit a request for 
hearing/petition to intervene. The re-
quest/petition must meet the require-
ments of this section (including the 
contention requirements in paragraph 
(f) of this section), except that a State, 
local governmental body or affected 
Federally-recognized Indian Tribe that 
wishes to be a party in a proceeding for 
a facility located within its boundaries 
need not address the standing require-
ments under this paragraph. The State, 
local governmental body, and affected 
Federally-recognized Indian Tribe 
shall, in its request/petition, each des-
ignate a single representative for the 
hearing. 

(ii) The Commission, the presiding 
officer or the Atomic Safety and Li-
censing Board designated to rule on re-
quests for hearings or petitions for 

leave to intervene will admit as a party 
to a proceeding a single designated rep-
resentative of the State, a single des-
ignated representative for each local 
governmental body (county, munici-
pality or other subdivision), and a sin-
gle designated representative for each 
affected Federally-recognized Indian 
Tribe. In determining the request/peti-
tion of a State, local governmental 
body, and any affected Federally-recog-
nized Indian Tribe that wishes to be a 
party in a proceeding for a facility lo-
cated within its boundaries, the Com-
mission, the presiding officer or the 
Atomic Safety and Licensing Board 
designated to rule on requests for hear-
ings or petitions for leave to intervene 
shall not require a further demonstra-
tion of standing. 

(iii) In any proceeding on an applica-
tion for a construction authorization 
for a high-level radioactive waste re-
pository at a geologic repository oper-
ations area under parts 60 or 63 of this 
chapter, or an application for a license 
to receive and possess high-level radio-
active waste at a geologic repository 
operations area under parts 60 or 63 of 
this chapter, the Commission shall per-
mit intervention by the State and local 
governmental body (county, munici-
pality or other subdivision) in which 
such an area is located and by any af-
fected Federally-recognized Indian 
Tribe as defined in parts 60 or 63 of this 
chapter if the requirements of para-
graph (f) of this section are satisfied 
with respect to at least one contention. 
All other petitions for intervention in 
any such proceeding must be reviewed 
under the provisions of paragraphs (a) 
through (f) of this section. 

(3) The Commission, the presiding of-
ficer, or the Atomic Safety and Licens-
ing Board designated to rule on re-
quests for hearing and/or petitions for 
leave to intervene will determine 
whether the petitioner has an interest 
affected by the proceeding considering 
the factors enumerated in § 2.309(d)(1)– 
(2), among other things. In enforce-
ment proceedings, the licensee or other 
person against whom the action is 
taken shall have standing. 

(e) Discretionary Intervention. The 
presiding officer may consider a re-
quest for discretionary intervention 
when at least one requestor/petitioner 
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has established standing and at least 
one admissible contention has been ad-
mitted so that a hearing will be held. A 
requestor/petitioner may request that 
his or her petition be granted as a mat-
ter of discretion in the event that the 
petitioner is determined to lack stand-
ing to intervene as a matter of right 
under paragraph (d)(1) of this section. 
Accordingly, in addition to addressing 
the factors in paragraph (d)(1) of this 
section, a petitioner who wishes to 
seek intervention as a matter of discre-
tion in the event it is determined that 
standing as a matter of right is not 
demonstrated shall address the fol-
lowing factors in his/her initial peti-
tion, which the Commission, the pre-
siding officer or the Atomic Safety and 
Licensing Board will consider and bal-
ance: 

(1) Factors weighing in favor of al-
lowing intervention— 

(i) The extent to which the reques-
tor’s/petitioner’s participation may 
reasonably be expected to assist in de-
veloping a sound record; 

(ii) The nature and extent of the re-
questor’s/petitioner’s property, finan-
cial or other interests in the pro-
ceeding; and 

(iii) The possible effect of any deci-
sion or order that may be issued in the 
proceeding on the requestor’s/peti-
tioner’s interest; 

(2) Factors weighing against allowing 
intervention— 

(i) The availability of other means 
whereby the requestor’s/petitioner’s in-
terest will be protected; 

(ii) The extent to which the reques-
tor’s/petitioner’s interest will be rep-
resented by existing parties; and 

(iii) The extent to which the reques-
tor’s/petitioner’s participation will in-
appropriately broaden the issues or 
delay the proceeding. 

(f) Contentions. (1) A request for 
hearing or petition for leave to inter-
vene must set forth with particularity 
the contentions sought to be raised. 
For each contention, the request or pe-
tition must: 

(i) Provide a specific statement of 
the issue of law or fact to be raised or 
controverted; 

(ii) Provide a brief explanation of the 
basis for the contention; 

(iii) Demonstrate that the issue 
raised in the contention is within the 
scope of the proceeding; 

(iv) Demonstrate that the issue 
raised in the contention is material to 
the findings the NRC must make to 
support the action that is involved in 
the proceeding; 

(v) Provide a concise statement of 
the alleged facts or expert opinions 
which support the requestor’s/peti-
tioner’s position on the issue and on 
which the petitioner intends to rely at 
hearing, together with references to 
the specific sources and documents on 
which the requestor/petitioner intends 
to rely to support its position on the 
issue; and 

(vi) Provide sufficient information to 
show that a genuine dispute exists with 
the applicant/licensee on a material 
issue of law or fact. This information 
must include references to specific por-
tions of the application (including the 
applicant’s environmental report and 
safety report) that the petitioner dis-
putes and the supporting reasons for 
each dispute, or, if the petitioner be-
lieves that the application fails to con-
tain information on a relevant matter 
as required by law, the identification of 
each failure and the supporting reasons 
for the petitioner’s belief. 

(2) Contentions must be based on doc-
uments or other information available 
at the time the petition is to be filed, 
such as the application, supporting 
safety analysis report, environmental 
report or other supporting document 
filed by an applicant or licensee, or 
otherwise available to a petitioner. On 
issues arising under the National Envi-
ronmental Policy Act, the petitioner 
shall file contentions based on the ap-
plicant’s environmental report. The pe-
titioner may amend those contentions 
or file new contentions if there are 
data or conclusions in the NRC draft or 
final environmental impact statement, 
environmental assessment, or any sup-
plements relating thereto, that differ 
significantly from the data or conclu-
sions in the applicant’s documents. 
Otherwise, contentions may be amend-
ed or new contentions filed after the 
initial filing only with leave of the pre-
siding officer upon a showing that— 
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(i) The information upon which the 
amended or new contention is based 
was not previously available; 

(ii) The information upon which the 
amended or new contention is based is 
materially different than information 
previously available; and 

(iii) The amended or new contention 
has been submitted in a timely fashion 
based on the availability of the subse-
quent information. 

(3) If two or more requestors/peti-
tioners seek to co-sponsor a conten-
tion, the requestors/petitioners shall 
jointly designate a representative who 
shall have the authority to act for the 
requestors/petitioners with respect to 
that contention. If a requestor/peti-
tioner seeks to adopt the contention of 
another sponsoring requestor/peti-
tioner, the requestor/petitioner who 
seeks to adopt the contention must ei-
ther agree that the sponsoring re-
questor/petitioner shall act as the rep-
resentative with respect to that con-
tention, or jointly designate with the 
sponsoring requestor/petitioner a rep-
resentative who shall have the author-
ity to act for the requestors/petitioners 
with respect to that contention. 

(g) Selection of hearing procedures. A 
request for hearing and/or petition for 
leave to intervene may also address the 
selection of hearing procedures, taking 
into account the provisions of § 2.310. If 
a request/petition relies upon § 2.310(d), 
the request/petition must demonstrate, 
by reference to the contention and the 
bases provided and the specific proce-
dures in subpart G of this part, that 
resolution of the contention neces-
sitates resolution of material issues of 
fact which may be best determined 
through the use of the identified proce-
dures. 

(h) Answers to requests for hearing 
and petitions to intervene. Unless oth-
erwise specified by the Commission, 
the presiding officer, or the Atomic 
Safety and Licensing Board designated 
to rule on requests for hearings or peti-
tions for leave to intervene— 

(1) The applicant/licensee, the NRC 
staff, and any other party to a pro-
ceeding may file an answer to a request 
for a hearing, a petition to intervene 
and/or proffered contentions within 
twenty-five (25) days after service of 
the request for hearing, petition and/or 

contentions. Answers should address, 
at a minimum, the factors set forth in 
paragraphs (a) through (g) of this sec-
tion insofar as these sections apply to 
the filing that is the subject of the an-
swer. 

(2) The requestor/petitioner may file 
a reply to any answer withing seven (7) 
days after service of that answer. 

(3) No other written answers or re-
plies will be entertained. 

(i) Decision on request/petition. The 
presiding officer shall, within forty- 
five (45) days after the filing of answers 
and replies under paragraph (h) of this 
section, issue a decision on each re-
quest for hearing/petition to intervene, 
absent an extension from the Commis-
sion. 

§ 2.310 Selection of hearing proce-
dures. 

Upon a determination that a request 
for hearing/petition to intervene should 
be granted and a hearing held, the 
Commission, the presiding officer, or 
the Atomic Safety and Licensing Board 
designated to rule on the request/peti-
tion will determine and identify the 
specific hearing procedures to be used 
for the proceeding as follows— 

(a) Except as determined through the 
application of paragraphs (b) through 
(h) of this section, proceedings for the 
grant, renewal, licensee-initiated 
amendment, or termination of licenses 
or permits subject to parts 30, 32 
through 36, 39, 40, 50, 52, 54, 55, 61, 70 
and 72 of this chapter may be con-
ducted under the procedures of subpart 
L of this part. 

(b) Proceedings on enforcement mat-
ters must be conducted under the pro-
cedures of subpart G of this part, un-
less all parties agree and jointly re-
quest that the proceedings be con-
ducted under the procedures of subpart 
L or subpart N of this part, as appro-
priate. 

(c) Proceedings on the licensing of 
the construction and operation of a 
uranium enrichment facility must be 
conducted under the procedures of sub-
part G of this part. 

(d) In proceedings for the grant, re-
newal, licensee-initiated amendment, 
or termination of licenses or permits 
for nuclear power reactors, where the 
presiding officer by order finds that 
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